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_ unless permission for those mergers is obtained from the Trade Competition Commission;
conspiring and colluding in order to create “monopolistic” power or reduce competition; any act

that may restrict a person in Thailand from purchasing goods or services directly from

purchasing goods or services directly from business operatots outside Thailand; and any act that

has negative effects such as impairing or obstructing business operations of other_bus'inesses;

Thailand has engaged in a series of cooperation arrangements with other member economies. For ~

example, Thailand cooperates with Japan Fair Trade Commission (JFTC) and Indonesia
Commission for the Supervision of Business Competition (KRPPU) to conduct the 2008 APEC

* training course on Competition Policy held in Indonesia. Thailand has also continued to provide

recommendations and non-confidential iﬁformation related to competition matters as requested

- . by other member economies.

IX, . Government Procurement
APEC objective

To (a) develop a common understanding of government procurement policies and
systems, and on each APEC economy’s practices (b) liberalize government procurement
markets in the APEC region in accordance with Bogor principles and objectives (c)
contribute to the government procurement work in multilateral fora. '

Public sector refdrm in 2002 i‘esﬁlted in niaj‘or changes to government structuré' and
responsibiliﬁes, iﬂcluding the cons_oiidation of responsibility for public procurement in the
Comptroller General’s Department in the Miniétry of Finance. The core principles of
-government procurement — open and effective competition, transparenby, fairness and iocal -
induétry development — were introduced. Thailand also introduced the concepts of value for
money, fair dealing, accountability and due pro_éess and non-discrimination to government

procurement.

- 61
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~ Value for .Manéy.{]ilai officials must procui‘_e on the basis of quality rather than simply ’__,,\} .
selecting the lowest cost biddex?Article 23 of ’;he Royal 'Decrqe on Good deernance in Public |

- Sector (2003) requires that government agencies carefully consider the costs and benefits of
procurement to society and to the public, including quality and maintenance of the goods and

services and the objectives of the procurement activities. Thailand is currently working on new
fegulation's to further develop value for money, including better specifying value for money and

'developing'regulations to support procufem'ent of green producis and services.

Open and Effective Competition Qll government agencies must develop and maintain their \/
own websites con?aining governmenf procurement information and are required to input ail T
procurement information through the Government Procurement Information Center (GPIC)

| websxte71"here have been no changes to open and effective competltmn since the last AP and -

no further 1mprovements are planned

Fair Dealmg Procurement officers must carefully examine bidder quallﬁcation to prevent

' collusive bidders and unlawful relations between bidders and government officials. The

obhgatlon is set out in The Anti-Collusion Act and Article 9 of the Antx-Corruptlon Actof 1999,
Wﬁich prohibits any State Official from carrying out certain activities that make coﬁﬂicts

between personal and p'ubliclinterest. Collusive bidders are prohibited from submitting bids —

‘the same penalty as imposed on debarred tenders. There have been no changes to open and

~ effective competition since the last IAP and no further improvements are planned.

Accountability and Due Process. Arﬁcle 27 of the Royal Decree on Good Governance in Public
Sector (2003) requires that government agencies shoutd d'elegéte appropriate decision making to
responsiblé persons. Delegating this authority will empower procurement officers and make
procurement activities more efficient by reducing processes and time. - There have been no
changes to open and effective odmpetition since the last IAP and no further improvements are

planned.

Non-Discrimination The Fo_re'i gn Business Act provides that domestic and foreign confractors ~_~ '

with capital of 500 million baht or more are considered on an equal basis in bidding for highly

62
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" technological inﬁtastructure_.projects? According to Thailand’s 2004 JAP Résponse, this measure
was Aintrod'uced to provide greater access to procurement opportunities for foreign contractors.
Previbusly, foreign contractors were permitted to bid on a case by case bﬁsis, though local |
_éonsultants and products Were given specific preferénces. There have been no changes to open

and effective competiti(;n since the last JAP and no further improvements are planned.

The reference to equal treatment of contractors with 500 million baht or more capital _implies'tha;t
foreign contractors with less than 500 million baht capital are not accorded equal treatment.
However, In réi'sponse toa question from Canada, Thailand has indicated that foreign contractors

registered under Thai law receive equai treatment.

The core procurement obligations of the Central and Provincial Adrﬁinistration‘ are set out in the -
Regulat;ons of the office of the Prime Minister on Procurgment 1992. These regulations are a.lso
considered models to be followed by the Local Adm1mstrat10ns ‘State Enterprises and |
- Independent Local Bodies. The four public orgamzatlons of Thailand can be divided into: (i)

- Central and Provincial Administration; (11) Local Administration; (111) State Enterpnse, and (iv)
Independent Public Bodies.

In addition to these core principles, private sector participation and local industry development
“have also b‘ee_:n identified as core principles of GOT procurement.”? Increasing private sector
participation in the delivery of public services through procurement management measures, such

as contracting out.

All goVemment.agencies are required to input all procurement through the GPIC website. The

Comptroller General’s Department has planned to develop a Public Procurement Reform Plan as |

a framework for improving pﬁblic pfocﬁrement and to build good gévemance in the public sector

in the near future. The reform plan will cover all concepts and issue§ that will improve
regulations, electromc procurement development, procurement professional development, SME’

| , partlmpatlon, international agreements and decentralization of the demsmn-makmg to local

governments. The reform plan will also emphasme development of all procurement 1ssues in

2 Thailand, Trade Policy Review, Report by the Secretarjat, W/TPR.5/191, 22 October 2007, para 68
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line with international best practices such as transparency, value for money, and effective

competition.

~ Thailand has also drafted new regulatioﬁs — Regulation of the Ministry of Finance on _
- Procurement B.E — which aré being considered by the Council of State. The Regulations are
intended to improve Thailand’s govemmerit procurement mechanisms by amending the

requirements for transparency, vatue for money, efficiency and accountability.

Thailand’s government procurement will also be affected by Article 44 of the Royél Decree on
Good Governance in Public Sector (2003) étates “Government agencies have to disclose
information relate to procurement activities in the current fiscal year.” The publlc can request

procurement information at the procuring agencies or search the internet.
Development of Electronic Procurement

‘Since 2002 Thailand has made progress in electronic procurement initiatives. Thailand is

moving forward on electronic procurement initiatives. Thailand is developing an internet portal

for government procurement {(www.gprocurement.go.th) that will provide access to all
government procuremeilt systems — e-Catalog, e-Shopping, e-Auction aﬁd the Vendor |
Management System as well as the electronic learning system and other necessary govemment
procurement information (laws and regulatlons) The internet portal also provides access to
information on procurement opportunities. The portal is currently available in Thai, but

Thailand intends to extend the system to an English-language version.

_ The e-Catalog system was initially de{reioped for 25 000 items. The e-Shopping systerh has been
| unp!emented by Central Government agencles and has been applied to five products facsimile
machines, notebook computers, laser pnnters, televisions and digital projectors. Thailand
intends to further develop these systems by expanding the number of products for e-Catalog and
e-Shopping. The e—Catalog (Government Products and Services Code) is developing using
UNSPSC as'amodel. The demonstration e-Catalog will be represeflted on the GPIC website.

64
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The demonstration provides features of some goods and services to be procured by government

agencies.

- The e—Aﬁct_ion system has been imﬁlemented throughout Thaiiénd, including By proviri—cial
administrations, Thailand has improved the e-Auction Regulation by changing from “Ministry
‘_of Finance Announcement” to “Regulations of the Office of the Prime Minister on Electronic

Procurement B.C. 2549” and has additional information. Procufémcnt‘agéncies must publish

procurement Terms of Referénce on the WWW. gnrocurcment go.th website and the procurmg

agency s website for 3 days for public opinions.

~ Thailand expects to complete de’velopmerit of the electronic web based procurement system by
the end of 2009. ' | |

- Development and imp'leméntation_ofthe‘ e—p_rocuremént systems has resulted in econoxﬁic

* benefits. Thailand has indicated that the move to an electronic procurement proéess has resuited .
in cost savmgs of approximately 7.30% of the procurement budget or 54, 673 mﬂhon baht .
between January 1, 2005 and July 31, 2008. ‘

Countertrade

\ Regulations concerning countertrade and "barter'were repealed in early 2007 withrt-he result that
these are no longer top procurement priorities. Thé countertrade policy had required that all -
procurement contracts by government agencies and state enterprises invo!Ving imports of a value -
greater than 300 million baht should have a related countertrade transactwn of at least half the |

‘procurement value or 20% to 50% of the import price.”

# ' Thailand, Trade Policy Review, Report by the Secretariat, W/TPR.S/191, 22 Qctober 2007, para 77
65
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Procurement Agreemenis

Thailand is not a signatory to the WTO Agreement on Government Procurement, but participates

in WTO Working Group on Transparency in Government Procurement.*
Thailand’s current procurement agreements are:

Thailand — Austraha Free Trade Agreement
Thailand — New Zealand Closer Economic Partnership Agreement
Japan — Thailand Economic Partnership Agreement (JTEPA)

Procurement Agreement currently under negotiation are:

Thailand — U.S. FTA -
Thailand—EFTA
* ASEAN-Australia-New Zealand FTA
' ASEAN-EU FTA

- «p uy Thai” Requirements No Longer Applied

While Thailand has made progress in Iiberélizing its govemmént procurement regime, there are
concerns that problems still remain. The U.S. Trade Representative, through the National Trade
Estimates Réport, notes that an unofficial “Buy Thai” policy that discriminates against foreign
produé:ts and foreign suppliers may continue to exist. The policy was established in a 2001
DH‘GG’CIVG from the Prime Minister’s Office that, although no longer officlally in effect may
continue to discriminate through “specific language in government mstructlons on some

 procurement tenders [that explicitly exclude] foreign-made non-Thai products from the bidding
process.” USTR further notes: |

a“ Thailand, Trade Policy Review, Report by the Secretariat, WITPR.S!191 22 October 2007, para 66
a3 USTR National Trade Estlmates 2008 Thailand
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i

_ “Government agencies and state enterprises reserve the right to accept or reject any or all
bids at any time and may also modify the technical requirements during the bidding
process. The latter provision allows considerable leeway to government agencies and
state-owned enterprises in managing tenders, while denying bidders any recourse to
challenge procedures. Allegations that changes are made for special considerations
frequently surface, including charges of bias-on major procurements. Despite an official
commitment to transparency in government procurement, U.S. companies and Thai
media have reported allegations of irregularities. In addition, some U.S. companies have
expressed concerns regarding a Thai government decnsmn to no 10nger include arb:tratlon
clauses in concessions and government contracts

Thai officials have advised the Review Teém that the “Buy Thai” policy is no longer in effect,*’ |
The officials responsibie for these issues were not available in Bangkok at the time of the

Rev:ew Team v1$1t

However with respect to the U.S. claims the Thai authorities explained that in the case where the

govemment agenczcs and state enterprises’ procuring units reserve the nghts to accept or reject

' any or a1l bids at any time and may also modify the technical requirements dunng the blddmg

- process. Changes will only be made under spectal circumstances, and do not intend to
circumvent the requirements of the procurement regulations such as man:pulatmg and skewing

the b1ddmg process.
X DeregulaﬁonfRegulatory Review

APEC objective

To facilitate ﬁ'ee and open trade and investment in the APEC region by improving the
transparency of regulatory regimes and eliminating domestic regulations that restricts
trade or investment and are not necessary to achieve a legitimate objective.

4 JSTR National Trade Estimates 2008 Thailand ' V
a7 ¢ 2001 Buy Thai policy introduced during the financial crisis was amended by the Cabmet’s resolution \/
on May 25th, 2007. Consequently, all government procurements have no longer to follow “Buy Thai” pollcyhe :
government agencies must currently comply with the Prime Minister Procurement Regulations B.E. 2335 as

amehded and the regulation of the Office of the Prime Minister on e-Procurement B.E.2549.
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