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if * % 1% < (choice of law clause)
FF RPN B AR T - R B

>.1 BT i E R
4o A ) 2R “conflict of law” ¢ if *
5.2 R SR N T iﬁ’é‘%

EFF MR85 0 REPFEY ZOEFER T
“F#iE * X < ”(floating governing law clause)”

b - d R FA AT ASBEEY EH o BRI RN TZ0E
~ & »z o (The Iran Vojdan 1984)
5.3 PoT g * AR R RAE i =
B RZE 7 RGL- B A2 ) REY” (supra-national body) £ “iE =LA

= SL M

“(rule of law) » 4= “% | 7 /% ”(lex mercataria) » ” i& 27 fF <%
”(Sharia’a) » “Jf =~ # /% ”(Halacha) -

fe Az B 788 e g A ® 44003 A 4E(UNCITRAL Model Law)
article 28 (1) -

“The arbitral tribunal shall decide the dispute in accordance with such
rules of law as are chosen by the parties as applicable to the substance
of the dispute. Any designation of the law or legal system of a given
State shall be construed, unless otherwise expressed, as directly

referring to the substantive law of that State and not to its conflict of
laws rules.”
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Arbitration and court Jurisdiction
c BIRT S HE L EH
* E 2

» Applicable law + Court Jurisdiction
 Arbitration Clause
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principles
“ Money and not morality is the principle of

commerce and commercial nations

--- Thomas Jefferson
" Caveatemptor® § 5§ B [ -4 4/ a3

5 e



o I RFEAG H Pt § = (absolute and strict)

* ERREZE
— 53 ﬂ-g W EHE G £ R (good faith) 2. & o
ﬁgzhﬁﬂﬁ’»ﬁjéi/f&*@rﬁwimﬁw°

GATCIER A BRI LT ki
¥ ®_° ( Discretion, good faith negotiation contract
/Clause )
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ik (public policy) # 4 &
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% /3 % (restraint of trade/employment)
% S 2 2R B LTEE

~ N

S P2 BCHEA) 0 BRIT L wsTN) p d R
A ER2EELE-BRYHFERNE > 2R DA
B B 5T

— The parties are to be regarded as masters of their own
contractual fate

— Sign your life away in the contract

— FRFHZHANLTEG - BT ARAEE S -
sLenZ ¥ 0 L F “2hE 8 (duress) 2% “EEAE
) . .
(misrepresentation) °
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VI
S NEANE R,

I RE* 2 - 2 jE(discretion)
TR T AR/ A

“absolute discretion”

“the discretion is final and not open to
challenge”



3 RET 2o AR
Invitation to tender (invitation to treat)

Offer : tender

Acceptance: invitor ®€_F X tender z 4%
1 4232 5 2_ '3 3% (collateral contract)
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| %2 5 (good faith negotiation contract) :

'\)‘I‘ (‘J g,J ’ ;("J)Tf — ][%?’ ‘("J_& ]L%‘% 5 i‘?i:}ljg\}f_iﬁ,\—k‘yi giﬁ}ﬁ] ’

=k 2 1% < (good faith negotiation clause)
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reement to agree Ik R AR M A=
¥ 23K LJJE I
ik 1277 5 R
(=S SR e e o
»ﬁ KA SRR 0 blde 3 4 E ¥ (lock-out agreement) °
23K uzl‘mm;ﬁ&f’-'v‘ eI HE LG T ER gwﬁtwé :
AT ARELAFTE KL LA R
4 % Bl(intention to contract):f = & {4 2. & 4
% JF # % (certain) E B & v% o 64e : lock out
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=

R R S g LR o ke T e PR (subject to
detail, subject to contract)(prlce to be agreed upon from time to
time )
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What is an Agreement to Agree?

* An agreement to agree can arise when an
agreement contains obligations to enter
into a subsequent agreement in the future,
the terms of which are not certain at the
time of the initial agreement.

* Asaresult, such agreements frequently lack
sufficient certainty to constitute a legally
enforceable contract.

CTCI
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Comparison Agreement to Agree

and an Agreement

1.

An agreement to agree should:

Be headed with the words “subject to
contract” so it is clear that the parties are
still negotiating and finalising terms;
Contain phrases such as “terms to be agreed”
or “terms to be negotiated”;

Reflect the fact that there are matters that
are still to be agreed (for example, identify
the contract that needs to be prepared);

Be as vague as possible. State that the terms
are not exhaustive and use phrases such as
“may agree” and “may negotiate”;

Explicitly state that the parties do not intend
to be contractually bound by the side letter.

A legally binding agreement should:

1.

v

Contain terms that imply certainty (use
words such as “shall”);

Contain language that demonstrates that the
key terms are already agreed, as opposed to
being open for further negotiation by one of
the parties;

Include payment terms;

Not be open to change by one of the parties;
Cover all the key issues, not just some of
them;

Confirm the parties intend the document to
be legally binding;

Be signed by both parties once agreed; and

If you are incorporating terms by reference,
be very clear which standard form of
contract, or draft contract, and which terms
of that contract are to be incorporated.

CTClI

Discover Reliable







+ 2 ¥ T (certainty) - ¥ {f {4 (predictability)£ & T
2_ [ enfir R

ke
/ﬂ}
=

3K 4 (certainty)¥_7 %Ak & B JZ L7534 ¢
“3 xR ]39 A€ ¢ g 07 o175 Denming

BedlAT > HiEgfl s &g 03

.
= =

5t B2

ﬁw

&7 1S ;eifa e

ST S AFRITE A RBEFTRY AL NGRRPR 4
BABRGZT (XX 3 o
RHREFEFEY > LA EF MZ NP p &
g2 o - pRRZEEAT AT HE- 20 EF
Ef’jj“i’/’g‘f‘ﬁ\‘ PF:"%:‘ 2 ‘g i/}"" /)Zﬂﬁ - fL‘1" e ﬁv’:—'u f %iz‘?\f__
HiTH > pe s pe AT aRNeid -



NED B0
N ~

cF - R

¥ % 2 “% 22 0)”(The Golden Rule)
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Question?

* Whether parties have the mutual
understanding and consensus with those

proprietary , terminology used in the
Industry.



tra proferentem)
nia praesumuntur contra proferentem”
erything is presumed against the one who preferrs”
5.1 i F o fh
I 1) L
pf BT HE2 (2 3% A2k 4 7 1R A
- joint drafting effort
FZOREHRER TN B EH?
F] “2 % & 7224 5] “ (the nature or type of transaction)¥? “37 %) > £ > “ (the status of th
I e NI ES E
(A kY
¥ %% ¥ (guarantee agreement)
Bott &4 “ 48 4 "(creditor) ¥ & F “4 1% £ ”(guarantor) » F]H# %%
% F I (letter of comfort)
L ARFaFEFRE ﬁ F R
b 22 (deed of grant)
Ep Fr A& £ 4 “H 3R "(grantor) 7 2R

” (exception clause)




£p 2% 95 / Bl (Parol evidence rule)
Ry - B AT O n S ANk S B AT A
B3~ A7 FRER  BRFI KRR S o

2.1

(ﬂd\ |‘S |’1

==\

e
R L s JERR A et R aniE e [

HE
A
N
¥
ik
i~
Ptz
:\'.‘.?
«
e
b
ax
I

(3) - EZ 1 % > fourcornerruleapply > 7 &% 2% g5 B F ¢k KER
2.2 PR UCEEEN/F Gt XBIR R T
2.3 BIfh R T TR RkFER /T B ER
- FER T OIES g T o R AR F
- 't & 2% /14 3k (collateral warranty/contract)

BYFRBE I LR 2 TR BEAEF 2k o 2 (illegal)
it (misrepresentation) » ¥ 3 & ¥ & »z(void) » % & 5 ¢ S EH

3



R RLL fi R
PE'I?‘ e o & #H—i F Fﬁgpk Jfgm:i
g\@ U é"

”(out of context)

“from text to context
ESE SN IE RE SIS %7%/‘” BEBETRT B EE D
WwE o - T F gﬂ- TI- mm ¥ A4 %4 e xﬁg T g 2R
' ﬁs i* 1K €7 mi?/?a%ir‘“‘%%% A TR
M IR Ap v 5“ SHEAIFAA- BAEDLE T

.k |

WETE R U S T tC U
E’f’J“—;T“”’b%“” Sk oo B H

v EpRIEE & T AR OTE
l’jv\ﬁ,'\’ S UFERL o BTrd o e
N E etk KFER/ T “Fp&%rﬁ-ﬂ#
‘]mm: n]}ip\ mxn+v/v F o Bilayd;
» F] = e

, bt’I“’ﬁ"m b
B

‘ VlJ

\LJ

f‘l
~

> z;g.; o 44 o 1;3 =r

9

= flm

3 M

o]
\L. F}ﬁ

5 - Ty 4.:
T ¢

>~




EPTANCE
ETING OF MIND

INSIDERATION




w R
1.

A.?

B AR WafiErning YRR e e L5HL
& PR

C.isERFEHREBRF 3 LA LB~ B IdE
2 A2

D. i £ AL bk 2iified ok 2 RAL XYM G A5G L o
SRS NGy £ & AL
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e {245 £ ¥ Condition subsequent

20 %)% B AT 4 5

FEARTRELTE 237 dlany

Offer

Acceptance
Consideration = = # 4
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# dioffer > ¥ 3K “thanks” “good news” “confirmed”
s ARHITETF
o “Many thanks for this business transacted” 35817 3% —
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Case:
Pagnan SPA V. Feed Product Ltd.
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A. It ;% % ¥ formal contract/ # % ¥ %) contract in a deed

B. 2t ;¢ # % informal contract
« ;%% % (simple contract): © £ oral ~ ¥ % correspondence ~ {7
¥ action

CE R 2INEY
* Subject to contract
* Signature

. ivf & initial Z &% stamp
R §c4 (zooo Electronic Communication Act)
LI
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- .%& % Z (Letter of Intent)
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e Agreement to agree
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" LOI, HOA, MOUE_% & #7 ¢ 4
(legally binding ) | 4p B ° 58

--not legally b1nd1ng Jr --not 1ntended to be
legally bmdmg R EFA T AE :}ﬁ?»i?‘ | b J:% fr‘&%ﬁff'
R R e wfﬁ%“ii'imﬂ xR TE G RS
(offer) » k3 (acceptance) ~ %) %] (consi erat1on) >4
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1.
2.

Ex.:

or

# % ¥ ¥ (preliminary contract)

- .% 3 3 (Letter of Comfort)

LAY ER > £ R HEP
¥ Gl R R P RS A AT AF TR
i F S P RFRA

Kleinwort Benson V. Malaysia Mining Corporation (1989) 1 Lloyd’s
Rept. 556

“We confirm that we will not reduce our current financial interest
in MMC Metals Limited until the above facilities have been repaid
until you have confirmed that you are prepared to continue the
facilities with new shareholders.



4. # ¥ ¥ ¥ (preliminary contract)

It is our policy to ensure that the business of MMC Metals Limited
is atall time ina position to meet its liabilities to you under the
above arrangements.

ENEN I g ES

() % ding e > o1

(2) & F 37 Al 5 X o o
present facts)”

(3) ® F % &+ & “TR{;V"(ensure) » 22 F and will be T & $#- 3% i &
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N,

L d] g RA ek BITHNZABEERLAP Y &7
v r ' A1 it (Statement of
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s FAEETHFNRALFL LGP (deV1l is with the detail)
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% # 3 ¥ (preliminary contract)

i ¥ % (bridging or interim contract)
AESIERE DRSS L LIS L AR S B R & s
PRERE S PSP PR

% 4 (Lock-out Contract)
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Indemnity clause:r g ;=

Direct damages
Consequential damage

eSS

Negligence (#7 &) ¥ - %1€ (7 % (tortlaw) > J¥ & ¥& H 7 &
(contract law) &_# - ke o

2 (TR e 4P REZ TR L AP RE RE fde
% BT 5 L3 w4 PFFenfiiR (to put the claimant in a position in
which he would have been had the tort not taken place) °

M E S TR LA R R Ry ek & 575 48 7 ahii(to
put the claimant in the same position as if the contract had been
performed) -



Indemnification 3f’ & P& 18 7 =

e ¥ 05>

e | The Contractor shall indemnify the
Owner against any and all suits, actions,
costs or damage arising from any act of the
contractor (from negligence/ From gross
negligence and willful misconduct ) or its
employees or its subcontractors in
connection with the performance of this
contract. |



Entitlement under the Law of Damages.
Remoteness of Damage: The law allows only those losses which are not too ‘remote’.
The rules stated in Hadley -v- Baxendale (1854) 9 Ex 341 are:

» ‘Such losses as may fairly and reasonably be
considered as either arising -

* (1st rule) 'naturally’, i.e. ‘according to the
usual course of things' form the breach of
contract; or

* (2nd rule) 'such as may reasonably be
supposed to be in the contemplation of both
parties at the time they made the contract,
as the probably result of breach of it.



indirect loss ~ consequential loss |
2_FEIT

e e

e R E ab;r#é“ 2 (dlrect loss & %a-normal loss) ~ B 448 % (indirect
loss£ ff-consequentlal loss) A& F % (McGregor on Damages>>
£ sl es t T3 R A, 0 iy e A AR OHENT E E
m%é“ L (normal loss is that loss Wthh every claimant in a hke
situation will suffer)  TRERAA ) o R T B4R R K
LT 1 gl rﬂ:}E % ( consequentlal [1nd1rect] loss is that loss
which is spec1al to the circumstances of the particular clalmant) 15

s BETZYEFIrE LD rHadleyv Baxendale | % ¢ > 2k '
«}LJ%#F* Txl?%@lﬂ@—— M v 58 8L (foreseeablhty) g | AR o ;’/;7%

’ehméeﬁ ?j# ﬁ«ﬂ;ﬁ@ = . % - % = (Firs
hmb) M4 =i 'h"g'—zlj ; V’J&«& > B 7% (naturally ) g‘}i 4 m:f
% ’»“ e 5 %= BA (Second limb) % & 2tig 9P
B’H%4W%%’.Eﬂé%@’ﬂf%ﬁﬁﬁﬁ?ggy@a
(foreseeable) & %) ¢ A& 4 2 IR S B F AR E B
TSR POy R PR AN 1Y A
944 &z » R Rz



* Neither Party nor any of their respective
partners, shareholders, Affiliates, officers,
directors, agents, subcontractors, vendors
or employees shall be liable hereunder
for consequential or indirect losses or
damages, including loss of profit, cost
of capital, loss of goodwill, or any other
special or incidental damages.



> l@ T ]/2‘ ’}%95, ? /E‘B::JFE’:J{ (lOSS Ofpf()flt) /_’;%_
3F 4 (loss of productlon) S H A (loss of us e) 5
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P *T:PE i #F % o [F o %zr' " ...consequential loss, indirect

loss ang loss of profit, loss of production, loss of use... |
R randJ T gz q,\pa B FadR (ko S g2 e

m > % @12 ' consequential loss Tincludmg loss of

profit, loss of productlon lossof use... | & F ﬁ 5 708
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FIDIC 7 # i 4 ©
FIDIC Silver Book (EPC), Clause 17.6

“Neither Party shall be liable to the other Party for
loss of use of any Works, loss of profit, loss of any
contract or for any indirect or consequential loss or
damage which may be suffered by the other Party in
connection with the Contract, oti;er than under
Sub-Clause 16.4|Payment on Termination| and Sub-
Clause 17.1{Indemnities].”



The limitation of liability

The Cap of Damages

The Cap of Liquidated damages

The aggregated liability Cap

Amount calculation?

Exclusions:

1. Make good

2. Torts

3.Intellectual right infringement

4. Willful misconduct and Gross Negligence




Warranty£? GuaranteeZ_ %45

B = L Warrantry‘z?%:; " # %, > Guaranteez¥ i

C iR | o AE R Warranty | ”:},E] ks
S SR > Fa x4 HY 0 T Guarantee | B %
CFCARRAEIFEBA (EHFEA-3) 2 B mpzztﬂi?p
ZREERAER TR OEE, o RAL - F 2 A S

" Guarantee | 2. ¥ 3 j X & ¥ ] iz (Secondary Liability) » %
o BT L R4 AR F‘~ iz (Primary L1ab111ty% ) %zr'l
4e2t jointly and severally | 22 5 4% » & 3 £ 3 FAsA g

R L chRE o

B &P X rWarlranty 22 | Guarantee
[LF VRiE * pF oo - F]#/ELJ}P » A 5

L

PG i R A
7 ¥ rwamranty )

HF A4 rguarantee iR PE T ,%‘{: 2 A 18 2 & AL T o
5y ¢ EPPC?i G@ ¥ L1 (Mechanical Completion )
BT R (Hand over) &3 73} 77 ' Warranty period ; -

H § 4n ' Defect liability period ; -



Intellectual Property Right

Owner got all Vs. Customized part
Ownership or right to use

Use for the project or future project
Co-owner for the developing parts



L/

Entire Agreement 3R .%) Z_

¥R

" this agreement embodies the entire
agreement between the owner and the
contractor. The parties shall not be bound by
or be liable for any statement, representation,
Fromise, inducement or understanding of any
<ind or nature not set forth herein. No change,
amendments or modifications of any of the
terms or conditions of this agreement shall be
valid unless reduced to writing and signed by
both parties. |



arol evidence rule |
our corners rule |
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8 71 (express words)

) 2k = (by implication) : 7 ¥ % ~
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OT clause in the contract
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Fit for purpose

“Fitness for purpose” £7 &1 H H )
 Scenario i# 5 5
— engineer is providing the design for a contractor who is engaged under an EPC
contract to engineer procure and construct a certain facility 7% LRERI A axaT, K
P AR 22 36 AR R e [P CA R AR A R M 47 7
— the EPC contract states (as is common) that the contractor’s design and the
completed facility must be “fit for purpose”, EPCH [F] 1 #5 7€ A4 B R A R 5T A 52 ol Y
AL ZH “FFE R EE)” Gt —IHE R iR E)
— this means it must satisfy certain functional criteria provided in the contract, for
example complying with a maximum boil off rate in an LNG storage tank, or a net
heat rate in a power station g sl £ 5K 18 — & it 25 1 2 &[5 H R E BT € IS AT 15
HE, Bba, TELNGI#AF R 0 ZE R 2 a2 K HH AR, BB E B uh TH H
SRR FE R AR LE
— the contractor attempts to pass this “fitness for purpose” obligation into the
engineer‘s contract [ffj A&t iR & sl [E{UE MR “AF & H EI’J 7R 2 B
sl LRERT = R] A& (A o
« This may ring alarm bells for the engineer because.... i& 75 & 5| #2578 LFEAT— 7 BIVER




Fitness for purpose vs reasonable skill and care
MEMHER vs AEPERAES

Fitness for purpose i+ & i¢ * p

— EPCE ¥ 7 3 FF ¢ 3 itk e 2> ¢ 5 functional requirement
» FIDIC, Silver Book Clause 4.1:

— The Contractor shall design, execute and complete the
works in accordance with the Contract, and shall remedy
any defects in the Works. When completed, the Works

shall be fit for the purpose for which the works are
intended as defined in the Contract.

« FIDIC, the White Book(1998,3™ ) Clause 5(i):

— The Consultant shall exercise reasonable skill, care and

diligence in the performance of his obligation under the
Agreement.
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1lent security mechanism
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