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This report, prepared for the consideration of the Free Trade Agreement between the Government of the United States and the Government of Peru has been drawn up by the WTO Secretariat on its own responsibility and in full consultation with the Parties.  The report has been drawn up in accordance with the rules and procedures contained in the Decision for a Transparency Mechanism for Regional Trade Agreements (WT/L/671).
Any technical questions arising from this report may be addressed to Mrs. Rohini Acharya (tel:  +41 22 739 5874) or Mr Martin Roy (+41 22 739 6105).

1. Procurement related provisions
1. Chapter 9 of the Agreement contains detailed obligations with respect to government procurement.  Accordingly Peruvian suppliers have the right to participate in procurement of the U.S. federal and sub-central entities covered by the Agreement and U.S. suppliers have rights to participate in procurement by Peruvian central and sub-central entities, under the conditions specified in the Chapter.  The Agreement provides for a Committee on Procurement comprising representatives of each Party, that meets on the request of a Party to address matters related to the Chapter's implementation.
2. Coverage includes goods and services, including the procurement of digital products.  The Agreement applies to procurement "by any contractual means", including "build-operate-transfer contracts" and "public works concession contracts".  However, the following are excluded from coverage:
(a) non-contractual agreements or any form of assistance that a Party, including a government enterprise, provides, including grants, loans, equity infusions, fiscal incentives, subsidies, guarantees, and cooperative agreements; 
(b) government provision of goods or services to persons or to regional or local level governments;  
(c) purchases for the direct purpose of providing foreign assistance; 
(d) purchases funded by international grants, loans, or other assistance, where the provision of such assistance is subject to conditions inconsistent with this Chapter; 
(e) acquisition of fiscal agency or depository services, liquidation and management services for regulated financial institutions, and sale and distribution services for government debt; 
(f) hiring of government employees and related employment measures; 
(g) procurement of banking, financial, or specialized services related to the incurring of public indebtedness; or public debt management. 
3. In addition, for Peru, the Chapter does not apply to procurement programmes on behalf of small and micro-sized companies, the procurement of goods for food assistance programmes, procurement by one Peruvian entity of a good or service from another Peruvian entity, the acquisition of weavings and clothing made with alpaca and llama fibres and to procurement by Embassies, consulates and other missions of Peru's foreign services exclusively for their operation and management;  for the United States, the Chapter does not apply to set asides on behalf of small or minority businesses, contracts for goods or services awarded by an entity not listed as a covered entity in the Agreement and to the procurement of transportation services that form a part of, or are incidental to, a procurement contract.

4. The Chapter's core principles (Articles 9.2-4) are national treatment, non‑discrimination, due process and transparency in the conduct of government procurement.  By virtue of the non‑discrimination provisions in Article 9.2 suppliers from a Party may bid for contracts tendered by covered entities of the other Party, without having first to establish in the Party, or establish partnering arrangements with companies of that Party.  The Parties undertake to treat each others' suppliers, goods, and services in the same way as their own domestic suppliers, goods, and services in procurement covered by the Chapter.  
5. The Agreement specifies detailed rules for procurement tendering and the award of contracts.  These are to be awarded by open tendering, except where the FTA provides for the use of selective tendering (Article 9.7.5) and limited tendering (Article 9.8).  Other general principles include the prohibition of offsets and non-disclosure of confidential information.  
6. Annex 9.1 sets out the government entities that are covered by the Chapter, the thresholds that are applied, and the specific types of procurement and procurement arrangements that each Party has exempted from the application of the Chapter. 
7. All goods and services are covered unless specifically excluded.  No general exclusions on goods have been scheduled by the Parties.  However, the Parties have excluded certain goods for specific entities in Annex 9.1;  the exclusions relating to services are contained in Box V.1.  
	Box V.1:  Services that are excluded from Government procurement liberalization under the Agreement 
Schedule of Peru
Accounting and auditing services 

Architectural services 

Engineering and design services 

Engineering services during construction and installation phase 

Arbitration and conciliation Services 

Schedule of the United States

Basic telecommunications network and services, such as public voice and data services.  

All services related to research and development.

Maintenance, repair, modification, rebuilding and installation of goods/equipment.
Maintenance, repair, modification, rebuilding and installation of equipment related to ships;  non‑nuclear ship repair.

Operation of the following government-owned facilities: all government-owned facilities operated by the Department of Defence, Department of Energy, and the National Aeronautics and Space Administration (Annex 9.1);  and all research and development facilities 
All classes of utilities.  (Annex 9.1)
All transportation, travel and relocation services except travel agent services.

The procurement of any service in support of military forces overseas.

Dredging services.

Printing services for entities listed in Section B of Annex 9.1.
Source:
The Free Trade Agreement between the United States and Peru.


8. Chapter 9 of the Agreement covers procurement, by a "procuring entity".  Annex 9.1 lists 61 and 78 central government entities in, respectively, Peru and the United States that subscribe to the disciplines of the Agreement.  In addition, both Peru and the United States have included a number of sub central entities to the disciplines of Chapter 9, including nine U.S. States
 and  Puerto Rico and all 25 Peruvian regional governments (Gobiernos regionales).  There is a “denial of benefit clause” in Section B of Annex 9.1 that applies to procurement covered at the sub-central level of government  where a state has not covered procurement under the Agreement.
9. Among the "other covered entities", Peru has scheduled 23 public companies or agencies, including public electricity and water utilities, PETROPERU, PERUPETRO, and the National Corporation of Airports and Civil Aviation (CORPAC).  The United States has listed the Tennessee Valley Authority, the four Power Marketing Administrations of the Department of Energy, the St. Lawrence Seaway Development Corporation, and the financing of U.S. Rural Utilities Service for power generation projects.
10. As noted, the purchases are subject to the disciplines of the Agreement beyond certain thresholds (Table V.1).  These thresholds vary for different groups of entities and according to the nature of purchases (goods, services, or construction services);  they are adjustable for inflation, and for changes in the exchange rate of the U.S. dollar to the Special Drawing Right (SDR).   
Table V.1 
Threshold values for government procurement of goods and services  
	Classification
	Threshold value

	
	Goods/services
	Construction

	Section 1 – Central government entities
	SDR 130,000 (US$203,000as of Jan. 1, 2010)
	SDR 5,000,000 (US$7,804,000 in as of Jan. 1, 2010) 

	Section 2 – Sub-central government entities
	SDR 355,000 (US$554,000 as of Jan. 1, 2010) 
	

	Section 3 –Other covered entities
	US$250,000 for List A entities US$624,000 as of Jan. 1, 2010 for list B entities
	


Source:
WTO Secretariat based on text of US-Peru Agreement.

11. The thresholds for procurement of goods and services and construction under the Agreement are the same as U.S. thresholds under the WTO Agreement on Government Procurement (GPA
), which covers goods and services and commits its members to non‑discrimination and national treatment obligations.  The United States is one of the 41 parties (as of June 2010) of the GPA
;  Peru is not a member of the GPA and therefore does not have any rights or obligations under the GPA.  As a result of the Agreement, Peru has therefore gained the same access to the U.S. procurement market as GPA Members with respect to federal government procurement, but does not have access to all of the sub-central entities that the United States covers in the GPA.  Peru has waived a 20% price preference that favoured Peruvian products that is contained in its procurement legislation.







































































































































































































� Arkansas, Colorado, Florida, Illinois, Mississippi, New York, Oklahoma, Texas and Utah.


� See http://www.wto.org/english/tratop_e/gproc_e/gp_gpa_e.htm.


� See http://www.wto.org/english/tratop_e/gproc_e/gp_gpa_e.htm.


� WTO (2007), Trade Policy Review – Peru, Geneva.






